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,anlRAL COMMUNICATIONS COMMiSSION
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ATTACHMENT 1

RECEIVEu
JUN 21 199('

In the Matter of

Revision of Part 22 of
the Commission'. Rules
Governinq the PUblic
Mobile services

)
)
)
)
)
)
)
)

-----------)

To: The commi.sion

CC Dock.t No. 92-115

COMMENTS

NYNEX Mobile Communications Company ("NMeC"), by its

attorneys, sUbmits the following Comment. 1n response to the

Notice of Proposed Rule Making ("NPRMIf), released on June 12,

1992, in the above-captioned proceeding.

I. lHARODUCTXON

NYNEX Mobile Communications company applaUds the

Commission'S efforts l embodiea in the proposed revision of Part

22, to streamline the rule. governing the prOVision of public

Mobile Services ("PMS"). In the main, NHCC views the proposed

revi.ions to the rule. as striking an appropriate balance between

the need to reduce the administrative burdens on .ervice

prOViders, and the need for a continued and perhaps enhanced role

tor the Commi•• ion in the arbitration of dispute. and the

deterrenoe of abuse.

NMCC-2Q.1
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'II. THE ·PROPOSED REORGANIZATION OF PART 22 IS eOTH LOGICAL AND
OVERDgE

The Commission proposes to reorganize Part 22 to provide

tor a ~ore logical grouping of rules. In addition, the

Commission proposes to eliminate rules and information collection

requirements that have become outdated or unneoessary (~PRM,

paras. 3-5). NMCC fully supports the Commission's effort. The

simple act of reorganizing and grouping by subject the current

quilt-li~. nature of part 22 is the first step to a more rational

requlatory .cheme. The grouping of rules common to all PHS

followed by a subgroup tor each individual Service will insure

their easier comprehension, and with it, greater regulatory

compliance.

III. THE FIRST COME, rIRST SERVED PROPOSAL WILL NOT 8E IN THE
PUBLIC' S IIfTEBIST

The Commission proposes that all mutually exclusive

applications in the PHS be processed using a "first come, first

served" procedure. Under this procedure, only mutually exclusive

applications riled on the same day would be entitled to be

included in a random selection process (NPRM, para. 9). At first

CJlance, the "first COM, first .ervedlt approach to granting

applications has appeal. As the Commission noted, a I'first com.,

first .erved" approach would speed up the application process by

acting .s a stimulant to the riling of applications and by the

avoidance of time-consuming comparative hearings (NPRM, para. 9).

NMCC believe., however, that any benefit reSUlting fro.
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'expediting the processing of applications is more than offset by

its disadvantages.

NMCC believe. that the pUblic interest is best served by

permitting applicants or existing licensees ample time to

.deterNine whether to seek authority to provide service. In our

view, such a policy promotes the public interest by permitting

applicants to propos. new system.. or existing licensees to

propose extensions of their existinq networks, in response to

market demand and where justified by sound economics. NMCC is

concerned that the "first come, first served" proposlil s.t tot'th

in. the NPRM could have the undesirable effect of stimulating

applications by speculators who choose to achieve personal

financial qain by transferring their rights to~ !ida

applicants and, in that regard, could force sincere applicants to

prematurely file their applications in order to protect

themselves fro. the risk of being foreclosed from a market. For

these reasons. NMCC supports the adoption and the use ot

traditional 60 day cut-off procedures as likely to best s.rve the

public intere.t.

IV. .KNee SUPPORTS THE COMMISSION'S SUaSTAHTIV£ PROPOSALS THAT
WILL EIflDXTI TIl PROVISION OF SERVICE TO THE PUBLIC

The NPRK ••t. forth a number of proposals that are

d••19ned to eliainate unnecessary administrative burden and

promote requlatory flexibility thereby expediting the process of

providinq service to the pUblic. The propo.als should be

adopted.

PtMCC·2401.1
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A. The Proposed Us. Of Conditional Grants Will Facilitate
fh. XOtrodyetion Of Service

The Commission proposes to rely on the technical

exhibit. provided by applicants without verirying their accuracy

prior to qrant (NPRM, para. 11). The proposal will relieve the

Commi••ion of much of the edministrative burden in the processing

of applications by allowing the Commission to r.ly upon the

certitication of the applicant that the technical eXhibits comply

with the Commission'. non-interference criteria. By requiring

th. i~m.diate suspension of service if that certification proves

incorrect, the commission is placlnq the burden and onus on the

applicant, where it b.lon98.

B. The Adoption Of A Find.r's Preference Should Stimulate
The Identification And Ule Of Unused sg.ctrum

In an effort to "recapture" unus.d spectrum and to

facilitate its use by p.rsons who will us. the spectrum

etticiently, the Commission propos.s to adopt a "finder's

preferenc.". Und.r this proposal, an applicant who file. an

application for a PMS channel that is assiqned, but is not used,

would be entitled to have its application considered "first

filed" in the event that, upon subsequent Commission

investigation and action, the channel was made available for

reass1gnm.n~ (NPRM, para. 13). NMCC supports th. Comaission'.

proposal. The adoption of a finder's preference would b. a clear

realnder that the ret.ntion of spectrum is not a right but a

privilege whieh can only be preserved through the lic.ns•• 's

expeditious u•• of the spectrum for the pUblic benet it. By

vld 110
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'rewarding initiative and deterring the acquisition of spectrum

for speculative purposes, the proposal is a giant step forward.

Tempering the above "bounty" for hunters of unused

spectrum is the proposal allowing an amnesty period during which

licensees can, ••••ntially, turn in unused chann.ls without being

subjected to penalties. The proposal strikes a sensible balance

and NMcc supports its adoption.

C. NMCC Generally Supports The Proposed Elimination Of FCC
Form 412 Notifications

NMCC supports, with some re.ervations, the commission's

desire to reduce much ot the administrativ.ly burdensome and

costly notifications currently embodied in the FCC Form 489

process. Under the proposed revision, licensees would no longer

have to notity the Commission of minor modifications to existing

systems as well as additions of transmitters to such systems

(NPRM, para. 18). Clearly, the proposals would save time and

eXpense for both the Commission and industry.

At the sa•• tim., we are cognizant of the tact that the

current requlatory scheme of Form 489 notlfications provide. a

function beyond that of simply notifying the Commission. It also

serve. a. an int.rnal check on each serviC8 proviaer which helps

ensure cOBPliance with the various regulatory scheme. applicable

to the Servic•• (~, FAA, enVironmental, health, etc.).

Although NMCC has confidence in its own self-pollc1nq competence,

we can not, obviously, make the same representation on behalf of

other providers an4 would-be providers. Notwithstandinq the

Cld 110
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foregoing, we believe that a balancing of risks and rewards

supports the Commission's proposal. We are encouraged in that

conclusion by the fact that the Commission retains the riqht to

periodically request pertinent technical and administrative

in~ormation of the type currently set forth in the Form 489, and

we trust that such auditing mechanisms will be an effective tool

for compliance. However, the Commission may want to consider

whether the impact ot exterior sites on such issues as frequency

interference and the identification of unserved areas would not

arque for carvinq external sites out of the proposal, thus

eliminatinq the Form 489 requirement only for internal sites.

O. The Co.mi•• lon Has Propo.ed Other Procedure. That Will
Eliminot. Administrative Pelav And Denetit The PUblic

The Commission proposes that renewal applications must

be tiled prior to, but no more than 30 days before the license..
expiration (NPRM, Appendix A, Section 22.145). NMCC supports the

lldoption of this proposal. By eliminating the current "qap"

(applicant. can tile no sooner that 60 but no later than 30 day.

prior to expiration), any confusion by licen.ee. regardinq the

period in which it must tile a renewal application is eliminated,

and the process ia made more rationAl and comprehensible.

If the elimination of confusion in the tiling of renewal

applications i. d••irable, so too is the Commission's proposal to

eli.inate any uncertainty regarding the time limit for system

construction (NPRM, parA. 19). NMCC, therefore, supports the

autoaatio expiration of authorization tor failure to timely

Gtd ItO
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co.-enoe construotion. By drawing a bold line, while at the same

time allowin9 exceptions only to~ causes outside licensee's

control, the Commission is sending the appropriate messaqe to

permittees that they will be expected to construct their proposed

systems expeditiously.

The emphasis on timely commencement ot service with

limited exou.e. is reinforced by the proposed rules grantin9 the

Commission more authority in requiring proof trom the applicant

that its objective in acquiring the license is not speculation,

and that the applicant po•••sses the financial qualifieations to,

in fact, build the system (NPRM, Appendix A, Section 22.937).1

V. THE MOR! PROACTIVE STANCE PROPOSED 8Y THE COMMISSION IN
THE SETTLIMINT OF PIQPUTES IS WABBANTED

The commission correctly recognize. that in some

situations, increa.ed regulatory involvement can make for a more,

and not le•• efficient process. Such is the case 1n the

settlement ot mutually exclusive applications, and in aqreements

to dis.iss challenqe. to applications. NMCC wholeheartedly

supports the proposal requiring Commission approval of aqreements

leadinq to the withdrawal ot a mutually exclusive application,

and the ii.it,tion. of settlement amounts in agreements to

withdraw such applications as well as petitions to deny (NPRM,

Appendix A, Section 22.129). The Commission understand. that

adoptinq a 1,1••'1 Caire attitude to such neqotiations favor. the

The NPRM alao contains a nUMber of other propo••d rule
chanq•• of a more technical nature. NMCC'. comment. on the.e
propo.al. are set forth in Aadendum I attached hereto.

Ltd \to
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speculator Who, while not interested in building a system, is in

a position to extract large s~ms·of money from the applicant who

is. Having experienced first hand the difficUlty in defending

against and dealing with challenqers ot questionable intent,

there is no doubt on the part ot NMCC that involvement by the

Commission and the capping of settlement amounts would be an

enormous deterrent to such abuse of the application process.

For the above reasons, NMCC also supports the proposal

(NPRM, Appendix A, Section 22,135) by which the commission can

mandate the participation of contending parties 1n a settlement

conference. Such conferences would, in many cases, expedite the

resolution ot controversie. and would, in the case ot a

speCUlative challenger, go far toward depriving such abuser ot

their most potent weapon, delay.

VI. THE COMMISSION'S PROPOSAL TO REDUCE FRAUD IN THE USE OF
CELLULAR IOUIPMENT PES~I$ SUPPORT

The Commission proposes (NPRM, Appendix A, Section 22.919)

to establish anti-fraud technical specifications for mohil.

equipment. NMCC aqrees with the Commission that the ne.d tor a

rule establishinq anti-fraUd teChnical specifications for mobile

equip..nt, primarilY to deter the tamperinq with electronic

serial nU.bers ("8SM"), i. clear. NMCC differs with the

commi••ion only on 'the method. To be more ettective, NMCC

believe. that the ESH chip should not be secured to the main

circuit board ot the mobile transmitter as propo.ed, but to the

trame ot the radio and ,attached to the 1091c board by cable. In

NMCC.2<MII.1
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addition, we believe that deterrence of fraud argues in !avor of

having the software encoded and/or scattered over different

memory chips.

IX. CONcLqsloN

The Commission has proposed chanqes to lts rules that

would eliminate unnec•••ary administrative requirements and would

otfer increased flexibility to service pr~vid.rs. The.e rules

recognize that such a reduction in the scope of the Com.i.aion's

regulatory oversight 1s warranted by the vigorous competitive

markets in which these services are provided. NMCC

wholeheartedly aqr••• , and NMCC supports the commission in its

efforts.

WHEREFORE, for the reasons s.t forth herein, NMCC supports

adoption of the rules proposed by the Commission in the Notice ot

Proposed RUlemakinq a. modified by these Comments.

Respectfully submitted,

N~NEX Mobil. Communications company

ey:

Its Attorneys
2000 CQrporate Drive
Orangeburg, N.w York 10962
(914) 365-1515

october 5, 199:2
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ADDENDUM I

1. syst•• Identification Numbers ("SID") (NPRM, APpendix
A4 saction.22,941)

NMCC has no objection to a form 489 notification for

a SID code change in place of the cumbersome, and ill-defined

process at letter requests to the Commission. NMCC suggests that

in the absence of an or9ani~ation presently competent and willing

to assume the role of assigning SID codes in the first instance,

the proposal tor transferring that function from the Commission

to a private body i. premature.

2. Written Applications, Standard forms, Microfiche,
Magnetic Dilk. lNPBM. Appendix A. ~.ctlon 22.1051

The Commis.ion proposes that all applications and any

filing pertaining to a current or pending application or an

existinq authorization be filed on microfiche and that this

microfiche have a black background. It further propo.e. that

applicants submit technical and administrative data on 3 1/2"

diskettes that are tormatted in MS DOS 2.0 or higher.

While generally supportive oC efforts at

standardization, NMCC believes that the Commission may be over­

requlatinq in this specific area, and that applicants can be

qiven more flexibility without impairing the process, NMCC does

not believe that all microfiche need to appear on black

backgrounds. Currently, microfiche appear on black, purple and

blue backqrounds, depending on the microfiche duplicatinq
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equipment. In order to comply with the proposed rul., NMCC would

have to replace its equipment or ask for a waiver of the rules.

NMCC believes that the commission's standard should be based on

legibility rather than the color of fiche's background. In terms

of r.adinq microfiche, color is not nearly as important as

clarity.

NMCC believe. that it is feasible to submit the data

compri.ed within applications on magnetic disk. aecause NMCC

uses 1.4 MB 3 1/2" diskettes, it would prefer the us. ot MS DOS

3.3 or higher.

3. Reviled U••• FQr fCC Form~_401 And 489 ("P8Mb gar•• 18)

NMCC supports the Commission's proposal that Form 489

be used tor notifications, and that Form 401 be u••d tor

application., amendments and other requests requiring Commission

action or r.sponse. We believe that this will re.ult in a useful

.tr.a~linin9 of the process. We would only note that Form 401

itself would require revision, specifically additional space tor

the 11cens.e to indicate the reasons for the Form's submis.ion.

4. Coaput.tion Of Avera98 Terrain Elevation (NPRM,
APaendi¥ At section 22,1~')

NMCC .upports the Commis.ion's proposal that except

in caae. of diapute, When both method. would be appropriate,

elevation determination should be performed by computer rather

than manually.

lOd tto
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proce•• as well as the adoption ot the most accurate method of

calculation.

5. Conyersipo To Metric (NP~, ~ra. 6)

The Commission's proposed conversion to metrie is in

line with the Metric Conversion Act ot 1975 which encouraged the

use ot the metric system by federal agencies. The adoption of

the metric .y.t.m, with its comparative simplicity, can only

facilitat. the commission's work. We would only note that the

need for uniformity dictates that Parts 17 and 21, governing FAA

compliance, and paint to point microwav., also be converted

aimultan.o\lsly.

6. Call Sian Posting. ("'SM. App.ndix A. Slction 22.3Q~)

NMCC .\lpport. the proposal requiring call signs to be

clearly and leqibly marked on every (non-mobile) transmitter of

the station. This posting will b.tter enable license.s to

id.ntity and police one another in the cont.xt of coordination

and interference prot.ction.

? Control points (NPBM. Apptodix A. a_gtlon 22.325)

The co.-issioo i8 propo.inq to ellminate the current

requ!r...nt ~at c.llular operators obtain Commis.ion approval

prior to mov1nq the location of the control points beyond the

boundary of the Cellular Caoqraphic S.rvice Area ("CGSAtl). NMCC

supports the propo.al as a recoqn1tion that technological chanq••

gOd 110
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have provid.d cellular op.rators with the flexibility to provide

control ou~side the s.rved area, as well as to combin. the

control of a number of CGSAs at one point. Allowing this

flexibility will represent a cost savings for the providers, thus

freeinq resource. tor more productive efforts.

8. Cellular S.ryice lNPRM. Appendix A, Section 22.9Q1)

NMCC aqrt•• with the proposed elimination of the rule

that Basic Exchanqe T.l.phone is the only fix.d service that can

be provid.d by cellular carriers. We believe that the flexible

us. ot cellular sp.ctru_, provided that it does not adv.rs.ly

impact the quality or cellular .ervice, is a benefit not only to

cellular carri.rs, but, mort importantly, to the public which

will b. the prime beneficiary of more servic.s.

9. H.arin9 Proc.dure. For Cellular Applications (NPRM,
ARpepdiK A, S.ction 22.IJ5)

Th. Commission propos.s to chang. the current rule

(22.916) whiCh set. forth hearinq proc.dures for cellular

applications. Th. Commission propos•• to eliminate eertain

portions of the rule relating to the initial hearin9s for the top

30 markets. The r ...lning rules woul~ be utilized in comparative

renewal h••rings. KNee supports the d.l.tion ot tho•• prOVisions

relatinq to the introduction of s.rvice in the top 30 marketa.

NMCC agree. that the re.ainlnq provisions are relevant to the

c.llular renewal process and shOUld be retained.

SOd tto
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10. canadian cgndition (NPBM. Apcendix A, SectioQ 22.9551

NMCC supports the proposed requirement that licensees

for cellular system. within 72 kilometer$ of the U.S., Canadian

border coordinate transmitter installations with their Canadian

counterparts. Havin9 experienced, first hand, the difficulty

coordinating with Canadian licensees, NMCC believe. the proposal

is overdue, and expect. to see similar action on the part of

Canadian regulatory authorities.

.. n..... 110
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UVISIOII at PARr 22 or~ (j I•••tC.'S ~zm 'I'D
PUBLIC..-IU -.xCII c )

cc 00**1'1- 110. 92-115
ADOPnD: 5/14/12 p.·.um: 6/12/92

cell.IS ....: 8/21/92
ItIIPLY coal_sr. DUll: 9/21/92

S· Nu.

1) PART 22 ~1lm: (aul•• are grouped 1n IIOre logical
arran9~t of .'*Parte).

-Rul.. c~n to all Public Mobil. Servic.. are con.olidated
u~r t:he firet three rta (SUbparta A, H, • C).

-Individual Radio Servic are retitled and placed under new
aubpart••

Subpart B - paginq and RadioUlepbOne Service
Subpart r .. Rural PlHtlotelepboM service
S~rt. G - Air'1rG11ftCl M"otalapbon. service
Subpart H - Cellular Radiotelephone service

2) SPBC'l'RUJI FINDDS PaOCBDUUS:

-Applicant able to file a "findera" application for a PMS
channel that ia .aaiped but not beinq uaeel.

-Lt.ited _.ty period: Lie_•• who turn in unuaed channel.
will not. __ aub;)ec* to forf.1e.-. AllDMty period belina
fro. publicat.ion on NPRII in 'ed.ra1 Reqi.ter to date new
rul•• are effectiv••

J) ILlMINATI IOfIrlCATIOII UQUI.. • (I'ILI PCC :POIUI 489) POll
JlIJIIOR~ AlII) ADDITIOllAL ..-.....uftIU .1ft1N
COlt'l'OURS OP AIIflalIZID STATIOIISc

-L1cenaeM would .till be r...u.rect to ..intain accurate
data/recorda of 'acillt!•• added or aodlfied.

-All conauuction vill atill be .ubjec* to PAAtpeC antenna
.~ure clearance requlreaente and envlrol1lMntal iapllCt
rul.a.

~n..l IIO



22.163 - IIIMOR MODIFICATIONS TO EXISTING STATIONS

1) .lll1ina~ requ1r-.l~1:hat licen.... notify the pee of
8ueh wodifications.

22.165 - ADDI'l'IOIIAL TRAllSIIITTDI POIt IXISTIIfC SYS'1'JDIS

1) Illa1nate requ1r.-nt tba~ lic.n.... notify the FCC of
aucb additional ~ran..ittera.

22.167 - APPLICATIOifS PeR ASSIGldD MJ'1' UIIOSID CIIAIIIIZLS

1) ~ion aeta fOl"tb procedur- for iapl...nt.ing a
"fillden preference- concept..

2) Applicant _y file. -finders- application which llUet
include:

a) ~ and acldr_ of lieana..
b) licenll"'8 oall ai9ft and loca'tion ot licenHd

facility
0) sta~_nt provicU.119 detai18 conceminq allecJed

ftOftuae of the facility

22.317 - DISOOMTI.uAKCI or STATION OPIRATION

1) Iblle 1"..i.- to -.ke cl.. that a 8tation not
providiftCJ ..nice to~ public for 90 OOIftinuOWl clay.
ia considered to have been perllllnently discontinued.

22.32! - COifHlOL POIII'1'8

1) C~in.. control poiJlt requir-.sta for all of the
Pelio Land *bile ....icae.

2) Blill1nat:e reqa.1rw••n't taat cellular operat:on o~ln
FCC &lJPrOVlll ptior to ...,i.., location ot ~. control
point beyond boUndary of CGSA.

22.101 -~ S-.vICB

1) oa_liclat... -wt.J.nt nIII'lir-.nt that cellular
110_'" pn91_ ••v1_ to nIIlIOI'lben in 900d
atandtlll, and otber 1:\11.. related to service provided
by aellulU' carrt....

2) Incl~ special ~i.1ana for alternative oellular
teaItnolOCJiM and lluxiliuy ..rvice (cOilUiMd
curr~ly in 22.930).

-eliainata restriction liaitinq fiXed service
to BftRS.
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22.913 - IPFICTIVI RADIATBD POWBR LIMITS

1) .U.1I1na'te8 HCtion 22.905 eJUtllPtinq ba.. tranaaitt..n
f~ hai9bt/power lia1~a~1on. if aoordina~ion i.
carrl~ OU~ with otber lic.n.....

22.919 - Electronic serial Ku.bara

1) New rule to help r~ fraUdDlent use of cellular
...-.t.......t; c.WIad by tll,.rinv vit:b _.

2) B8tabl1abea anti-fraud technical apecltication. for
lIGbil. equipaent..

cc: S. lfuoker
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